
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/GA/368/98/JM   

In the complaint between: 

 

MEMBERS OF THE SACCAWU  
NATIONAL PROVIDENT FUND Complainant 
 

and  

 

THE TRUSTEES OF THE SACCAWU  
NATIONAL PROVIDENT FUND Respondent 
 
 
 

PRELIMINARY RULING 
  
 

Introduction 

 

The complainants are nine employees of the Courtyard Hotel in Sandton and fourteen 

employees of the Courtyard Hotel in Rosebank, Johannesburg (identified in an annexure 

to the complaint) who wish to transfer their investment values in the SACCAWU National 

Provident Fund (the ASNPF@) to the Hospitality Industry Pension Provident Fund (Athe 

HIPPF@).   

 

The complainants are employed at Courtyard Suite Hotels, which are managed by 

Courtyard Management Company (Pty) Ltd a wholly subsidiary of City Lodge Hotels 

Limited.   

 

The complainants are paid up members of the SNPF who ceased contributing to the SNPF 

and joined the HIPPF with effect from April and May 1997.  Now they wish to transfer their 

accumulated credits in the SNPF to the HIPPF.   
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The respondents are the trustees of the SNPF, a registered provident fund which has as 

its object provision of benefits to its employees and former employees of the participating 

employers on their retirement, or upon the death of such employees for their dependants.  

A participating employer is defined as an employer that participates in the SNPF by 

arrangement with the South African Catering Commercial and Allied Workers Union 

(ASACCAWU@).   

 

The respondents contend that in terms of its rules the complainants are not permitted to 

transfer their investment values to the HIPPF.   

 

After an exchange of correspondence, the complainants lodged their complaint in terms of 

section 30A of the Pension Funds Act on  22 September 1998.  Both parties have filed 

various written submissions.  A hearing was held at the offices Cheadle, Thompson and 

Haysom, attorneys, Johannesburg on 14 May 1999.  The complainants were represented 

by Mr Alan Horwitz of the HIPPF.  The respondents were represented by Mr Nalane of 

Nalane, Manaka, attorneys, Johannesburg.  No evidence was received under oath.  Both 

Mr Horwitz and Mr Nalane made certain submissions. In addition, Mr Dirk Blignaut, an 

administrative manager of Old Mutual Employee Benefits also made certain submissions 

and was subject to questioning by Mr Horwitz. 

 

Having investigated  the matter I have decided for the following reasons to make a 

preliminary ruling. 

 

Factual background to the complaint 

 

There are three pension funds which operate within the Courtyard group of hotels in which 

the employer participates as a participating employer.  These are the HIPPF, the SNPF 

and the City Lodge Group Pension Fund.  On 30 April 1999, 67% of the employees were 

members of the HIPPF, 25% were members of the City Lodge Group Pension Fund and 

11% were members of the SNPF.   
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During 1995, at the time when the employer signed a participation agreement with the 

SNPF, it seemed that the majority of the employees were members of the SNPF.  As 

mentioned, during April and May 1997 in response to requests from the complainants, the 

employer terminated payment of the complainants contributions to the SNPF and 

commenced making payments on their behalf to the HIPPF.  

 

On 22 May 1997, representatives of the SNPF=s administrators, Old Mutual, and the 

HIPPF met to discuss the transfer of the complainants= share of the SNPF to the HIPPF in 

terms of section 14 of the Pension Funds Act of 1956.   

 

Subsequent to this meeting, correspondence passed between the parties regarding the 

arrangements for transfer.  The correspondence from the HIPPF expresses their 

frustration at the delays in effecting the transfers in terms of section 14.  It also appears 

from the documentation that certain meetings took place concerning the transfers.   

 

Eventually, on 31 March 1998, after having obtained advice from the SNPF=s 

administrators, Mr Mosiuoa, the principal officer of the SNPF, addressed a letter to Mr G M 

Lamont of the HIPPF, including a letter from Mr Blignaut of Old Mutual Employee Benefits 

advising that the members were not entitled to transfer from the SNPF to the HIPPF.  This 

letter prompted the complaint. 

 

The complainants contend that the respondent=s decision not to allow transfer of their 

share of the SNPF to the HIPPF relates to the administration of the SNPF and the 

interpretation and application of its rules which is in excess of their powers in terms of the 

rules or an improper exercise of their powers.  Alternatively, they allege that the 

respondent=s decision constitutes maladministration as a result of which they  will sustain 

prejudice.  Furthermore, they allege that the dispute regarding the transfer of their share 

constitutes a dispute of fact and law in relation to the respondents, between the 

complainants and the respondents. 
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The relevant rules 

 

The rules were drafted by Old Mutual Employee Benefits and were adopted by resolution 

of the respondents effective on 1 February 1994. 

 

Rule 1.20 defines a member as an eligible employee who participates in the fund.  Rule 

1.12 defines an eligible employee as follows: 
 

A person employed by a participating employer who is a member of the union and such other 

employee of a participating employer who satisfies the category qualification prescribed by the 

participating employer.  AEligible employee@ shall be recorded in the special rules.   

 

Rule 1.27 defines a participating employer to mean: 

 
An employer that participates in the fund by arrangement with the union.  The name of the employer 

shall be recorded in the special rules.   

 

Member participation in the fund is regulated by rule 3.1 which reads as follows: 
 

3.1 CONDITIONS FOR PARTICIPATION 

 

3.1.1 Optional 

 

Eligible employees who entered the service of a participating employer before the relevant 

employer-participation-date may join the fund not later than the anniversary of the relevant 

employer -participation-date following the date on which they qualify for participation in the 

fund, by making application to the fund.  Participation after the anniversary of the relevant 

employer-participation-date will only be allowed at the discretion of the trustees and with the 

approval of the tax authorities. 

 

3.1.2 Compulsory  

 

It is compulsory for all persons who become eligible employees on or after the relevant 

employer-participation-date to become members.  Membership will commence on  
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3.1.2.1 the employer-participation-date, or 

3.1.2.2 in respect of eligible employees who become eligible employees after the relevant 

employer-participation-date, the date they first become eligible employees. 

 

The employer participation date is provided for in the special rules as being 1 July 1995.   

In order to give content to the undefined provisions of the general rules, SACCAWU and 

the participating employer entered into a participation agreement with effect from 1 July 

1995.  In terms of the agreement the participating employer became such with effect from 

1 July 1995.  The following clauses of the agreement are relevant: 

 
At the employer participation date, all eligible employees will choose to join the fund.  Eligible 

employees will be those allowed to participate in the fund as decided by the participating employer.   

The participating employer shall ensure that there is equity between funds available to employees in 

the sense of contributions made by the employers.  A participating employer in which he may 

participate (sic) shall also ensure that the eligibility conditions of any future funds in which he may 

participate will not overlap those applicable to the fund.  

 

The agreement goes on to define eligible employee to mean: 

 
Any employee who is in full time permanent employment and part of the bargaining unit.   

 

On 18 August 1995, the respondent adopted a resolution amending the rules to give effect 

to the participation agreement.  What is significant about the rule amendments is that they 

define eligible employees more broadly than the definition contained in the participation 

agreement.  The special rules define eligible employees to be: 

 
All employees on the full time permanent staff of the participating employer. 

 

These rules were registered by the Registrar of Pension Funds on 22 April 1997 with effect 

from 1 July 1995.  As a consequence, by virtue of the operation of the definition in the 

special rules and rule 3.1.2, it was compulsory for any employee entering into employment 
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with the participating employer after 1 July 1995 to become a member of the SNPF.  

Eligible employees who entered the service of the employer before that date had an option 

to join the fund. 

 

This arrangement effected by the rules appears to be at variance with the provisions of the 

participation agreement which seems to allow greater freedom of choice and limits eligible 

employees to those who are members of the bargaining unit, rather than all employees. 

 

It is not clear to me how these provisions have been applied in practice.  However, the 

participation agreement and the membership figures seem to suggest that Courtyard 

employees have had some freedom of choice between the three pension funds of which 

the employer is a participating employer.  If this is indeed the case, it is advisable for a rule 

amendment to be effected to reflect the actual situation.   

 

This is particularly so in view of rule 4 which regulates the continuation of membership.  

This rule provides: 

 
All members are obliged to remain members until their termination of employment or death or 

retirement. 

 

On a proper interpretation of these rules, all employees who commenced employment with 

the employer after 1 July 1995 are members of the fund and are thus entitled to  benefits 

in the fund irrespective whether or not contributions were and are made on their behalf.  It 

is questionable whether this was the true intention.  Accordingly, it is essential for the 

employer and the funds to revisit the issue with a view to introducing necessary 

amendments to give effect to their true intention. 

The right to transfer 

 

Turning to the issue of the right to transfer, the complainants rely on rule 6.4 and rule 12 of 

the fund=s rules.  Rule 6.4 provides: 
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The participating employer may, with the written agreement of the union and after giving 6 months 

written notice to the trustees, suspend its contributions, in which case, the trustees will act in terms of 

rule 12. 

 

Rule 12 of the rules provides, inter alia, that a participating employer may terminate the 

payment of monies to the SNPF from a specified date and thereafter each member=s 

accumulated credit will be determined, and if the participating employer so directs the 

members accumulated credits will be paid to an approved fund.  The rule reads as follows: 

 
Discontinuance by participating employer 

 

Subject to the provisions of Rule 6.4, a participating employer may terminate the payment of monies 

to the fund as from a specified date and the participating employer=s participation hereunder will be 

discontinued on such date. 

 

In this event all amounts still to be debited or credited to the Accounts maintained by the underwriter 

in respect of the participating employer in terms of the deposit administration policy will be so debited 

or credited (including bonuses already earned but not yet credited) and the balances in the accounts 

determined.  Each member=s accumulated credit will be determined and will be dealt within the 

following manner: 

 

12.1 Where the participating employer directs that such members= accumulated credits be paid to 

an approved pension fund, an approved provident fund or an approved retirement annuity 

fund for the benefit of members then participating hereunder, the members= accumulated 

credits (together with any interest and bonus additions thereto after discontinuance) will be 

paid to the approved pension fund, the approved provident fund or the approved retirement 

annuity fund in such manner as may be agreed upon between the trustees in consultation 

with the union and the participating employer. 

 

12.2 Where no such direction is made by the participating employer, such members= accumulated 

credits (together with any interest and bonus additions thereto after discontinuance) will be 

retained in the allocation accounts and will become payable on the member=s retirement, 

death before retirement or withdrawal from service. 
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For the purposes of this Rule, Amember@ will include a member who has withdrawn from the 

participating employer=s service during the 12-month period preceding the date of discontinuance 

and whose withdrawal from service was not directly or indirectly attributable to theft, misconduct, 

fraud or dishonesty on the member=s part. 

 

The employer has indicated that it prefers not to discontinue its participation. However, on 

11 November 1998 the employer addressed a letter to the principal officer of the SNPF 

advising him that certain members had resigned from the fund and Ahave transferred their 

accounts to the HIPPF fund@.  He accordingly requested the principal officer to ensure that 

their funds were transferred.  The complainants contend that this notification to the SNPF 

falls within the scope of rule 6.4 and that the respondents have failed to comply with the 

notice as they are required to do in terms of rule 12. 

 

Mr Nalane, on behalf of the respondent, contended that rule 6.4 is not applicable in the 

case of the complainants in that in terms of the rule the participating employer can only 

terminate its contributions with the SNPF in respect of all its employees that are members 

of the fund and not only in respect of some of them. The rules plainly do not allow for a 

transfer in the case where the participating employer terminates or suspends its 

contributions in respect of only a part and not the whole of the eligible employees 

employed by the participating employer. 

 

In any event the participating employer needs the written agreement of the union after 

giving six months written notice in terms of rule 6.4.  It is common cause that this has not 

happened. 

Accordingly, from the respondents= point of view the employer is in breach of its 

obligations in terms of the rules.   Only once the employer discontinues participation in 

terms of rule 12 can the members acquire a right to transfer. 

 

In addition, the complainants maintain that there was an agreement between the principal 

officer of the SNPF and the HIPPF that the complainants would be transferred to the 

HIPPF.  In support of this contention the complainants refer to the minutes of a meeting 
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between SACCAWU and the HIPPF on 10 February 1998 at the HIPPF offices.  The body 

of the minutes of the meeting read as follows: 

 
Present: SACCAWU Abraham and Maria 

HIPPF  James and Gary 

 

Agenda: (1) Transfers 

(2) Freedom of Choice 

 

Transfers out:  We agree that HIPPF will forward an updated list of members 

transferring to the SNPF and SACCAWU will confirm in writing 

that the values are correct.  Upon receipt of this confirmation will 

HIPPF prepare the Section 14. 

 

Transfers in:  Gary Lamont of HIPPF will obtain letters from the Employers as 

requested by SACCAWU regarding members transferring to HIPPF 

and forward same to SACCAWU.  This will enable SACCAWU to 

forward a Section 14 and the transfer values direct to HIPPF.  The 

companies concern: Holiday INN Crown Plaza, Millpark Holiday 

INN, Court Yard Sandton and Rosebank. 

 

Abraham of SACCAWU will respond to HIPPF by 20 February 1998 regarding the above. 

 

Freedom of choice: This issue will be addressed at the SACCAWU National Trustee 

meeting that will take place on 17 February 11998 and revert to HIPPF. 

 

The respondents deny the existence of an agreement to transfer the complainants.  I 

agree with Mr Nalane that the minutes do not of themselves disclose an agreement to this 

effect.  In any event, the only agreement worth proving is that the trustees (and not the 

principal officer) agreed to amend their rules to allow for a transfer.  In the absence of such 
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an agreement it cannot be said that the complainants have a right in terms of the rules or a 

contractual right to transfer. 

 

Finally, the complainants contend that a partial termination of employees from the SNPF is 

a contingency not provided for in the rules.  The trustees have a discretion in terms of rule 

9.4.3 to amend their rules in the event of a contingency arising which has not been 

provided for in the rules.  Rule 9.4.3 reads as follows: 

 
In the event of a contingency arising which has not been provided for in these rules, the decision of 

the trustees, if not inconsistent with the provisions of these rules, will be final and conclusive.    
According to the respondents there is no contingency unprovided by the rules as alleged 

by the complainants.  The rules have been deliberately drafted as to disallow partial 

transfer of benefits.  While there may be some truth in this, the rules evidently do not 

provide for the situation where a member of the fund loses eligibility. Some eligible 

employees owe their eligibility to the fact that they are persons employed by the 

participating employer and are members of the union. Should they leave the union they 

may lose eligibility. 

 

Another issue is whether, in the absence of an entitlement to transfer in terms of the rules 

or in contract, the members of the SNPF have a right to transfer either by virtue of the 

provisions of the Pension Funds Act of 1956 or the Constitution Act of 1996. 

 

Broadly speaking, the true issue is whether the rules of the SNPF regulating membership 

are reasonable.  Such a determination will involve an inquiry into whether the 

complainants= rights to freedom of association entitle them to elect  to terminate their 

contributions to the SNPF and to transfer their accumulated credit to another approved 

fund, and whether the rules which preclude such a transfer are an unreasonable limitation 

on the complainants= right to freedom of association.   

 

A ruling in favour of the complainants along these lines will have significant ramifications 
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for the fund, the employer, the other two funds in which the employer participates, and 

possibly the Commissioner of Inland Revenue. 

 

Rule 3.1 read with Rule 4 and the definition of eligible employees in the special rules 

possibly has the following effect: 

 

1. All employees of Courtyard Hotels who were in employment on 1 July 1995 had the option 

to join the SNPF.    

 

2. All employees of Courtyard who commenced employment on or after 1 July 1995 are 

compulsory members of the fund.  They are obliged to belong to the SNPF irrespective of 

whether they belong to any other fund.  

 

3. The employer is obliged to contribute 6.5% of salary to the fund on behalf of each member 

regardless of whether or not it is contributing to other funds on behalf of that member. 

 

4. Likewise, the compulsory members of the fund are obliged to contribute 6.5% to the fund 

regardless of whether or not they want to be a member of the fund and regardless of 

whether or not they belong to other funds in which the employer participates.   

 

5. Both compulsory and voluntary members are obliged to remain members until  

 

termination of their employment, death or retirement, or until the employer discontinues 

participating in terms of rule 12.  Accordingly, both the members and the employer are 

obliged to continue contributing at the set rate of contributions in respect of each member 

until such an eventuality. 

 

6. All members of the SNPF have no right in terms of the rules to transfer to any other fund 

unless their employment is terminated or the employer discontinues participation in terms 

of rule 12, or the rules providing for compulsory ongoing membership are declared to be 
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unreasonable or unconstitutional. 

 

I have serious reservations about whether the participating employer intended or anticipated this 

state of affairs.  Such an arrangement can result in the employer being liable to make contributions 

to two separate pension funds on behalf of some of its employees.  The situation also has 

implications for the other funds, neither of which are party to these proceedings. 

 

Hence, any ruling of this tribunal pronouncing upon the reasonableness of the membership rules or 

granting the members of the SNPF a right to transfer has to be predicated on an investigation into 

the employer=s rights and duties arising from its participation in all three funds.  Any assessment of 

the reasonableness of the SNPF=s rules must therefore take into account the overall scheme of 

participation. 

 

For these reasons, it has become necessary for me to join other parties in terms of section 30G of 

the Pension Funds Act of 1956 and in accordance with the following directions. 

 

 

 

Ruling 

 

The preliminary ruling of this tribunal is: 

 

1. In terms of section 30G(d) the following persons having an interest in this matter are joined 

as parties to the complaint: 

 

1.1      City Lodge Hotels Limited; 

1.2      Courtyard Management Company (Pty) Ltd; 

1.3      The Hospitality Industry Pension Provident Fund; and 

1.4      The City Lodge Group Pension Fund. 
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2. The complainants or their representatives are directed to serve a copy of the complaint and 

the response, together with a copy of this ruling, upon the parties joined to the complaint in 

paragraph 1 above within 14 days of this ruling. 

 

3. The parties joined in terms of paragraph 1 above shall file and serve on all the other parties 

any written submissions they may wish to make concerning the relief sought by the 

complainants within 21 days of receiving copies of the complaint and response. 

 

4. The matter is postponed until 24 August 1999 at which time this tribunal will fashion an 

appropriate remedy, unless, before that time, the parties, with or without third party 

intervention, reach a mutually acceptable and appropriate solution to address this complaint. 

 

5. The parties are entitled to place further relevant evidence and submissions before this 

tribunal on 24 August 1999. 

 

6. Any party is entitled to anticipate the resumption of these proceedings by giving the other 

parties and this tribunal 14 days notice. 

 

 

DATED at CAPE TOWN this 25th day of JUNE 1999. 

 

 

 

_____________________________ 

John Murphy 

Pension Funds Adjudicator 

 

 


